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An agreemen t  i n c o r p o r a t e d  i n t o  a d i v o r c e  
d e c r e e  p r o v i d e d  t h a t  t h e r e  would be j o i n t  
c u s t o d y  o f  t h e  c h i l d r e n  of t h e  m a r r i a g e  
b u t  t h a t  t h e  c h i l d r e n  would r e s i d e  w i t h  
t h e  member's f o r m e r  w i f e  and v i s i t  t h e  
member f r e q u e n t l y  and f o r  l o n g  p e r i o d s .  
The member asserts t h a t  t h e  c h i l d r e n  
a c t u a l l y  r e s i d e d  w i t h  him b e f o r e  and  a f t e r  
t h e  d i v o r c e  u n t i l  h e  was o r d e r e d  o v e r s e a s  
and t h a t  t h e y  would have  c o n t i n u e d  t o  
reside together  b u t  f o r  t h e  m i l i t a r y  
orders. Under these c i r c u m s t a n c e s ,  t h e  
s e p a r a t i o n  be tween t h e  member and  h i s  
c h i l d r e n  r e s u l t e d  f rom t h e  p r o v i s i o n s  o f  
t h e  d i v o r c e  s e t t l e m e n t  and n o t  f rom h i s  
m i l i t a r y  a s s i g n m e n t .  Thus  h e  i s  not  
e n t i t l e d  t o  f a m i l y  s e p a r a t i o n  a l l o w a n c e ,  
t y p e  I.  

T h i s  ac t ion  is  i n  r e s p o n s e  to  a request from a d i s -  
b u r s i n g  o f f i c e r 1  f o r  a d e c i s i o n  o n  t h e  q u e s t i o n  o f  whe the r  
S e n i o r  C h i e f  P e t t y  O f f i c e r  Lawrence E. S t a l l a r d ,  USN, is 
e n t i t l e d  t o  f a m i l y  s e p a r a t i o n  a l l o w a n c e ,  t y p e  I ,  s u b s e q u e n t  
to h i s  d i v o r c e .  On t h e  bas i s  o f  t h e  e v i d e n c e  p r o v i d e d  t h e  
a l l o w a n c e  may n o t  b e  p a i d  s i n c e  t h e  a g r e e m e n t  between t h e  
member and h i s  fo rmer  w i f e  p r o v i d e d  t h a t  t h e  c h i l d r e n  were 
t o  r e s i d e  w i t h  t h e  w i f e  and n o t  t h e  member. 

F a c t s  and Issue 

A s e p a r a t i o n  a g r e e m e n t  between t h e  p a r t i e s  was s i g n e d  
o n  F e b r u a r y  2 1 ,  1983, and was i n c o r p o r a t e d  i n t o  t h e  d i v o r c e  
decree which  was g r a n t e d  o n  Apr i l  1 3 ,  1983. T h a t  ag reemen t  

The request, made by G. A. S e b a s t i a n i ,  D i s b u r s i n g  
O f f i c e r  a t  U.S. Navy P e r s o n n e l  Support A c t i v i t y  
Detachment ,  U.S. European  Command, and  was t r a n s m i t t e d  
by t h e  Depar tment  o f  Defense  M i l i t a r y  Pay and Allowance 
C o m m i t t e e  and a s s i g n e d  s u b m i s s i o n  number DO-N-1431. 
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p r o v i d e d  t h a t  P e t t y  O f f i c e r  S t a l l a r d  and  h i s  w i f e  would h a v e  
j o i n t  c u s t o d y  o f  t h e  c h i l d r e n ,  s u b j e c t  t o  t w o  c o n d i t i o n s :  
( 1 )  t h a t  t h e  c h i l d r e n  reside w i t h  t h e  w i f e ,  a n d  (2) t h a t  t h e  
h u s b a n d  h a v e  e x t e n s i v e  v i s i t a t i o n  r i g h t s .  The a g r e e m e n t  
a l s o  p r o v i d e d  t h a t  t h e  c h i l d r e n ,  who were ages 1 1  a n d  1 7 ,  
w o u l d  be c o n s u l t e d  a n d  t h a t  t h e y  cou ld  v i s i t  w i t h  t h e i r  
f a t h e r  a t  h i s  r e s i d e n c e  for a s  l o n g  a per iod  a s  he  a n d  t h e y  
desired.  T h e  a g r e e m e n t  r e q u i r e d  l i b e r a l  c o n s t r u c t i o n  of 
these p r o v i s i o n s  to  e n h a n c e  t h e  f a t h e r - c h i l d  r e l a t i o n s h i p .  

T h e  d i s b u r s i n g  o f f i c e r  i n  h i s  s u b m i s s i o n  s a y s  t h a t  when 
P e t t y  O f f i c e r  S t a l l a r d  a n d  h i s  w i f e  separated t h e i r  t w o  
c h i l d r e n ,  w i t h  h i s  w i f e ' s  a p p r o v a l ,  r e m a i n e d  w i t h  him i n  t h e  
f a m i l y  home a n d  c o n t i n u e d  t o  r e s i d e  w i t h  h im t h r o u g h  t h e  
d i v o r c e  o n  A p r i l  6 ,  1983,  u n t i l  May 15, 1983, when h e  was 
t r a n s f e r r e d  to  S t u t t g a r t ,  Germany. H i s  o r d e r s  d i d  n o t  
a u t h o r i z e  d e p e n d e n t s '  t r a v e l ,  b u t  i t  is s t a t e d  t h a t ,  had t h e  
o r d e r s  a u t h o r i z e d  d e p e n d e n t s  t o  accompany  t h e  member, t h e  
c h i l d r e n ,  w i t h  t h e  e x - w i f e ' s  a p p r o v a l ,  wou ld  h a v e  accompa- 
n i e d  P e t t y  O f f i c e r  S t a l l a r d  t o  h i s  o v e r s e a s  post. S i n c e  t h e  
c h i l d r e n  c o u l d  n o t  accompany P e t t y  0 f f i c e . r  S t a l l a r d ,  h i s  
e x - w i f e  r e t u r n e d  t o  t h e  f a m i l y  home a f t e r  h i s  t r a n s f e r  t o  
care f o r  t h e  c h i l d r e n .  

The  d i s b u r s i n g  o f f i c e r  p o i n t s  o u t  t h a t  t h e  r e q u i r e m e n t  
to  m a i n t a i n  two r e s i d e n c e s ,  t h e  f a m i l y  home, a n d  a r e s i d e n c e  
i n  Germany,  t e n d s  t o  suppor t  t h e  v a l i d i t y  o f  P e t t y  
O f f i c e r  S t a l l a r d ' s  claim. However ,  h e  s a y s  t h e r e  is  a q u e s -  
t i o n  w h e t h e r  t h e  p r o v i s i o n  t h a t  t h e  c h i l d r e n  r e s i d e  w i t h  
t h e i r  m o t h e r  requires a c o n c l u s i o n  t h a t  s h e  had l e g a l  
c u s t o d y ,  a n d  t h a t  t h e  s e p a r a t i o n  was f o r  p e r s o n a l  r e a s o n s  
r a t h e r  t h a n  t h e  r e s u l t  o f  m i l i t a r y  o r d e r s .  

D i s c u s s i o n  

The  s t a t u t o r y  a u t h o r i t y  f o r  p a y m e n t  o f  f a m i l y  separ- 
a t i o n  a l l o w a n c e s  is  37 U.S.C. S 427.  S u b s e c t i o n  ( a )  a u t h o r -  
i z e s  p a y m e n t  o f  FSA-I, t h e  p u r p o s e  o f  w h i c h  is t o  c o m p e n s a t e  
a member f o r  t h e  e x p e n s e  of p r o c u r i n g  q u a r t e r s  f o r  h i m s e l f  
and  h i s  d e p e n d e n t s  d u r i n g  p e r i o d s  o f  e n f o r c e d  s e p a r a t i o n  
when g o v e r n m e n t  q u a r t e r s  a r e  n o t  a v a i l a b l e  f o r  a s s i g n m e n t  t o  
h i m  a t  h i s  o v e r s e a s  s t a t i o n .  Under  p a r a g r a p h s  30303d and  
3 0 3 1 1 b  of t h e  D e p a r t m e n t  of D e f e n s e  M i l i t a r y  P a y  and  
A l l o w a n c e s  E n t i t l e m e n t s  Manua l ,  a s e p a r a t i o n  i s  n o t  e n f o r c e d  
when a c h i l d  is i n  t h e  l e g a l  c u s t o d y  o f  a n o t h e r  p e r s o n .  
W h e t h e r  a c h i l d  is i n  t h e  l e g a l  c u s t o d y  o f  a n o t h e r  c a n  be 
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r e s o l v e d  i n  some cases by t h e  l a n g u a g e  o f  t h e  d i v o r c e  
d e c r e e .  However, i n  t h i s  case t h e  member and h i s  fo rmer  
w i f e  r e t a i n e d  j o i n t  c u s t o d y  o f  t h e  c h i l d r e n .  I n  j o i n t  
c u s t o d y  cases t h e  p r o v i s i o n s  o f  t h e  d i v o r c e  s e t t l e m e n t  
r e g a r d i n g  t h e  r e s i d e n c e  o f  t h e  c h i l d r e n  and t h e  f a c t s  
i nvo lved  m u s t  be t h e  bas i s  f o r  r e s o l v i n g  t h e  q u e s t i o n  o f  
w h e t h e r  t h e  member is  s e p a r a t e d  from h i s  c h i l d r e n  because of 
t h e  d i v o r c e  or whe the r  s e p a r a t i o n  r e su l t ed  from h i s  a s s i g n -  
ment a s  a member o f  a m i l i t a r y  s e r v i c e .  

A decade a g o  w e  r e c o g n i z e d  t h a t  j o i n t  c u s t o d y  is 
e n t i r e l y  d i f f e r e n t  f rom c o n v e n t i o n a l  d i v i d e d  c u s t o d y  i n  t h a t  
t h e  p a r e n t s  a g r e e  t h a t  each h a s  an  und iv ided  equal r i g h t ,  
w h i c h  is t h e  same a s  b e f o r e  t h e  d i v o r c e .  52 Comp. Gen. 878  
( 1 9 7 8 ) .  I n  o n e  case where n e i t h e r  p a r e n t  was awarded l e g a l  
c u s t o d y ,  w e  a u t h o r i z e d  payment of a f a m i l y  s e p a r a t i o n  allow- 
a n c e  s ince t h e  p r o v i s i o n s  of t h e  d i v o r c e  and t h e  f a c t s  
i n v o l v e d  showed an  i n t e n t  t h a t  o n e  o f  t h e  c h i l d r e n  wou ld  ,,' 

J r e s i d e  w i t h  t h e  member. C h i e f  Master S e r g e a n t  Bur ton  R .  
Brennon,  U S A F ,  B-190008,  November 3 0 ,  1977 .  I n  t h a t  case w e  
n o t e d  t h a t  t h e  member had b r o a d  v i s i t a t i o n  r i g h t s  and t h e  
dependen t  a c t u a l l y  r e s i d e d  w i t h  h i m  a f t e r ' t h e - d i v o r c e .  
A l s o ,  where t h e  d i v o r c e  s e t t l e m e n t  and t h e  f a c t s  i n v o l v e d  
showed t h a t  t h e  p a r t i e s  i n t e n d e d  t h a t  t h e  c h i l d  would r e s i d e  
w i t h  t h e  member unde r  a j o i n t  c u s t o d y  d i v o r c e  settlement 
f a m i l y  s e p a r a t i o n  a l l o w a n c e  was p a i d .  C a p t a i n  George S .  
Grove,  USN, B-179976,  November 7 ,  1974.  However, i n  a case 
i n v o l v i n g  t h e  award of j o i n t  c u s t o d y ,  w e  h e l d  t h a t  a member 
was n o t  e n t i t l e d  t o  f a m i l y  separat ion a l l o w a n c e  where  t h e  
d e c r e e  awarded p h y s i c a l  c u s t o d y  of t h e  c h i l d r e n  t o  t h e  
member 's  w i f e .  S e r g e a n t  Major Alexande r  T i t o f f ,  USA, 
B-211693,  J u l y  1 5 ,  1 9 8 3 .  I n  t h a t  case t h e  member was 
o v e r s e a s - s e r v i n g  a t o u r  o f  d u t y  on which h e  could n o t  be 
accompanied by h i s  d e p e n d e n t s  when t h e  d i v o r c e  d e c r e e  was 
i s s u e d ,  and t h e  d e p e n d e n t s  a c t u a l l y  r e s i d e d  w i t h  t h e  former 
w i f e  i n  t h e  f a m i l y  home. 

I n  P e t t y  O f f i c e r  S t a l l a r d ' s  case t h e  p r o v i s i o n s  o f  t h e  
d i v o r c e  s e t t l e m e n t  c l e a r l y  p r o v i d e  t h a t  t h e  c h i l d r e n  w i l l  
r e s i d e  w i t h  h i s  fo rmer  w i f e .  The d i s b u r s i n g  o f f i c e r  asserts 
t h a t  t h e  p r o v i s i o n s  o f  t h a t  s e t t l e m e n t  were n o t  c o n s i s t e n t  
w i t h  t h e  f a c t s  i n  t h a t  t h e  c h i l d r e n  a c t u a l l y  r e s i d e d  w i t h  
t h e  member and t h a t  t h e y  would have  accompanied h im o v e r s e a s  
i f  h e  had been on  an accompanied tour .  
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However, i n  F e b r u a r y  1983 t h e  p a r t i e s  a g r e e d  t h a t  t h e  
c h i l d r e n  w o u l d  r e s i d e  w i t h  Mrs. S t a l l a r d ,  and t h i s  ag reemen t  
was r e c o g n i z e d  by t h e  cour t  a s  b i n d i n g  when t h e  d i v o r c e  was 
g r a n t e d  i n  April  o f  t h a t  y e a r .  We a re  t o l d  t h a t  by May 15, 
1983, t h e  d a t e  o f  t r a n s f e r ,  P e t t y  O f f i c e r  S t a l l a r d  and h i s  
fo rmer  w i f e  had a g r e e d  t o  d i s r e g a r d  t h a t  agreement  so t h a t  
t h e  c h i l d r e n  c o u l d  reside w i t h  P e t t y  O f f i c e r  S t a l l a r d .  

W e  are  asked to  s e t t l e  t h i s  case o n  t h e  b a s i s  o f  t h e  
d i s b u r s i n g  o f f i c e r ' s  s t a t e m e n t s  as t o  t h e  i n t e n t  o f  P e t t y  
O f f i c e r  S t a l l a r d  and h i s  fo rmer  w i f e  and d i s r e g a r d  t h e  
b i n d i n g  p r o v i s i o n  o f  t h e  s e p a r a t i o n  ag reemen t  as i n c o r p o r -  
a t e d  i n  t h e  d i v o r c e  s e t t l e m e n t .  Al though t h e  i n t e n t  of 
p a r t i e s  t o  a d i v o r c e  may change  w i t h  c h a n g e s  i n  circum- 
s t a n c e s ,  w e  c a n n o t  accept t h e  d i s b u r s i n g  o f f i c e r ' s  s ta te -  
m e n t s  a s  e v i d e n c e  s u f f i c i e n t  to  overcome t h e  p r o v i s i o n s  
i n c o r p o r a t e d  i n  t h e  d i v o r c e  d e c r e e .  T h i s  i s  p a r t i c u l a r l y  
c lear  because t h e  a g r e e m e n t  was e n t e r e d  i n t o  i n  F e b r u a r y  
1983, and a f f i r m e d  a t  t h e  time t h e  d i v o r c e  d e c r e e  was 
g r a n t e d  i n  A p r i l  when P e t t y  O f f i c e r  S t a l l a r d  was aware t h a t  
h e  wou ld  be t r a n s f e r r e d  o v e r s e a s  i n  May. 

A c c o r d i n g l y ,  P e t t y  O f f i c e r  S t a l l a r d  is n o t  e n t i t l e d  t o  
f a m i l y  s e p a r a t i o n  a l l o w a n c e  s u b s e q u e n t  t o  h i s  t r a n s f e r  t o  
Germany. 

C o m p t r o l l e r  General  f o f  t h e  U n i t e d  S t a t e s  
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